STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

Rl CHARD BRANDENBERGER
Petitioner,

VS. Case No. 06- 3659

DEPARTMVENT OF MANAGEMENT

SERVI CES, DI VI SI ON OF

RET|I REMENT,

Respondent .

N N N N N N N N N N N N

RECOVMVENDED CRDER

On November 15, 2006, a formal admi nistrative hearing in
this case was held in Olando, Florida, before WIliamF.
Quatt| ebaum Adm nistrative Law Judge, Division of
Admi ni strative Hearings.

APPEARANCES

For Petitioner: Edward Gay, Esquire
1516 East Concord Street
Ol ando, Florida 32803

For Respondent: Geoffrey M Christian, Esquire
Depart nent of Managenent Services
4050 Espl anade Way, Suite 160
Tal | ahassee, Florida 32399-0950

STATEMENT OF THE | SSUE

The issue in the case is as set forth in the Notice of
Forfeiture of Retirenent Benefits dated Novenber 10, 2005, and

i ssued by the Departnent of Managenent Services, Division of



Retirement (Respondent), to Richard Brandenberger (Petitioner).

PRELI M NARY STATEMENT

By Notice of Forfeiture of Retirenent Benefits dated
Novenber 10, 2005, the Respondent advised the Petitioner that
the Petitioner's benefits under the Florida Retirenent System
were forfeited because of his guilty plea to charges related to
acts commtted while enployed by the Orange County Board of
County Conmi ssioners. The Petitioner requested a hearing in
Decenber 2005.

The di spute was forwarded to the Division of Adm nistrative
Hearings on Septenber 25, 2006, and an Initial Oder was
entered. By Notice of Hearing dated Cctober 5, 2006, the
hearing was schedul ed for Novenber 15, 2006, in accordance wth
dates of availability identified by the parties in their joint
response to the Initial Oder

At the hearing, the Petitioner testified on his own behal f
and had one exhibit admtted into evidence. The Respondent
presented the testinony of one witness and had exhibits
identified as 1 through 4 and 6 admtted into evidence.

The Transcript of the hearing was filed on Decenber 14,
2006. By Joint Modtion for Extension of Time filed the day prior
to the Transcript, the parties stipulated to an extension of the

deadline for filing proposed orders to January 12, 2007, and



subsequently filed Proposed Recommended Orders on the agreed
dat e.

FI NDI NGS OF FACT

1. At all tines material to this case, the Petitioner was
enpl oyed by the Orange County Board of County Conm ssioners as a
correctional officer at the county jail and participated in the
Florida Retirenment System (FRS).

2. The Respondent is the state agency charged with
adm ni stering the FRS

3. The applicable position description for enploynent by
Orange County as a correctional officer included, in relevant
part, the follow ng description of the job duties:

Supervi ses inmates to prevent altercations,
intimdation, undesirable or illegal acts,

i nt ercedes when necessary, and to ensure the
safety of the facility, other Correctional
staff and the inmates.

4. On or about Cctober 29, 2003, a grand jury issued a
one-count indictnment against the Petitioner as follows:

On or about July 3, 2003, in Orange County,
Fl ori da, defendant know ngly and
intentionally possessed with intent to

di stribute and distributed

Met hyl enedi oxynet hanphet am ne (" MDVA")
commonl y known as "ecstasy", and mari huana,
control |l ed substances listed in Schedul e |
of 21 U S.C. Section 812, all in violation
of 21 U.S.C. Sections 841(a)(1),
841(b) (1) (O, and 841(b)(1)(D).



5. The Petitioner was subsequently arrested. He then
retired fromenpl oynent in Decenber 2003 and began receiving
benefits fromthe FRS the foll ow ng January.

6. On or about January 29, 2004, the Petitioner,
represented by | egal counsel, entered a plea of guilty to the
i ndi ct mrent and executed a witten plea agreenent that stated in
material part as follows:

Count Pl eadi ng To

The defendant shall enter a plea of guilty
to Count One of the indictnent. Count One
charges the defendant with possession with
intent to distribute and distribution of
MDVA and mari huana, in violation of 21

U S.C. Sections 841(a)(1).

* * *

El enents of the Ofense

The def endant acknow edges under standi ng the
nature and el enments with which defendant has
been charged and to which defendant is

pl eading guilty. The elenments of Count One
are:

First: That defendant know ngly possessed
or distributed MDVA or mari huana as charged;
and

Second: That defendant possessed the
substance with the intent to distribute it.

* * *

Fact ual Basi s

Def endant is pleading guilty because
defendant is in fact guilty. The defendant
certifies that defendant does hereby admt
that the facts set forth bel ow are true, and



were this case to go to trial, the United
States would be able to prove those specific
facts and others beyond a reasonabl e doubt.

FACTS

I n Cctober 2002, FBI task force officers
received information fromthe Orange County
Corrections Departnent that an innmate had
filed a conplaint alleging that inmates were
involved in the sale of drugs such as
heroi n, cocai ne and mari huana in the Orange
County correctional facility, and that
correctional officers were bringing the
drugs into the jail. Follow up interviews
with several inmates inplicated defendant

Rl CHARD BRANDENBERGER i n snuggling il egal
drugs into the facility for delivery to
inmates. One inmate indicated that

def endant was al so snmuggl i ng ecstasy (NDVA)
into the jail to inmates. The inmates woul d
have sonmeone outside the jail supply the
drugs to defendant, who would bring the
drugs into the jail for a fee. The inmates
used their inmate accounts at the jail to
fund these deals.

An inmate who was cooperating with
investigators set up a neeting between an
under cover officer and BRANDENBERGER out si de
the jail so the undercover officer could
provi de the MDMA and mari huana to def endant
for delivery to the inmate in the jail. On
July 2, 2003, the undercover officer called
def endant and arranged to neet himin a
parking lot in Olando, Florida, to
acconplish the drug transaction. During the
nmeeti ng, whi ch was vi deot aped, the

under cover officer gave fifty MDMA pills and
one ounce of marihuana to defendant. The
drugs were clearly visible to defendant, and
the officer told defendant that the bags
cont ai ned mari huana and ecstasy. The
officer told the defendant to deliver the
mar i huana and pills to the inmate, to which
defendant replied, "I got to take care of ny
boys. "



In a later intervi ew, BRANDENBERGER admitted
his involvenent in this offense.

7. In April 2004, the Petitioner was adjudicated guilty of
the crinmes charged and sentenced to serve a termin prison
whi ch he did.

8. After becom ng aware of the conviction, the Respondent
suspended paynment to the Petitioner of the retirenent benefits
i n Novenber 2005.

9. At the hearing, the Petitioner testified that he did
not actually take the pills into the facility. The charge, upon
whi ch the Petitioner was convicted, was that he "know ngly
possessed or distributed MDVA or mari huana as charged” and that
he "possessed the substance with the intent to distribute it."
The distinction being made by the Petitioner's testinony is
imaterial to the issue in this case.

10. The Petitioner also testified that he received no
paynment for smuggling the drugs into the jail, but acknow edged
that he received $50 froman inmate's girlfriend on one occasion
to purchase gas. Wen directly asked by the Adm nistrative Law
Judge the reason for which the girlfriend woul d have gi ven him
t he noney, the Petitioner responded as foll ows:

| guess because I'mdelivering the pills --

excuse ne, not the pills, the weed, to her
boyf ri end.



11. The Petitioner's attenpt to assert that he received no
conpensation for the delivery of the illegal substances to
inmates | acked credibility and is rejected.

CONCLUSI ONS OF LAW

12. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject matter of this
proceedi ng. 88 120.569 and 120.57(1), Fla. Stat. (2006).

13. The Respondent has the burden of proof in this
proceedi ng and nust establish facts upon which its allegations

are based by a preponderance of the evidence. Departnent of

Banki ng and Fi nance, Division of Securities and |nvestor

Protection v. Gsborne Stern and Conpany, 670 So. 2d 932 (Fl a.

1996); Florida Departnent of Transportation v. J. WC. Conpany,

Inc., 396 So. 2d 778 (Fla. 1st DCA 1981). The Respondent has
met the burden

14. Article Il, Subsection 8(d), Constitution of the State
of Florida, provides in relevant part as foll ows:

Section 8. Ethics in Governnent.--A public
office is a public trust. The people shal
have the right to secure and sustain that
trust against abuse. To assure this right:

* * *

(d) Any public officer or enployee who is
convicted of a felony involving a breach of
public trust shall be subject to forfeiture
of rights and privileges under a public
retirement system or pension plan in such
manner as may be provi ded by | aw.



15. Subsection 112.312(3), Florida Statutes (2006),
provides the follow ng definition:

"Breach of the public trust” neans a
violation of a provision of the State
Constitution or this part which establishes
a standard of ethical conduct, a disclosure
requi renent, or a prohibition applicable to
public officers or enployees in order to
avoi d conflicts between public duties and
private interests, including, wthout
[imtation, a violation of s. 8, Art. Il of
the State Constitution or of this part.

16. Section 112.3173, Florida Statutes (2006), provides in
rel evant part as foll ows:

Fel oni es invol ving breach of public trust
and ot her specified offenses by public

of ficers and enpl oyees; forfeiture of
retirenment benefits. --

(1) INTENT.--1t is the intent of the
Legislature to i nplenent the provisions of
s. 8(d), Art. Il of the State Constitution.

(2) DEFINITIONS. --As used in this section,
unl ess the context otherw se requires, the
term

(a) "Conviction" and "convicted" nean an
adj udi cation of guilt by a court of
conpetent jurisdiction; a plea of guilty or
of nolo contendere; a jury verdict of guilty
when adj udi cation of guilt is wthheld and
the accused is placed on probation; or a
conviction by the Senate of an inpeachable
of f ense.

(b) "Court" neans any state or federal
court of conpetent jurisdiction which is
exercising its jurisdiction to consider a
proceedi ng i nvol ving the all eged comm ssion
of a specified offense.



(c) "Public officer or enployee" neans an
of ficer or enployee of any public body,
political subdivision, or public
instrumentality within the state.

(d) "Public retirenent systent neans any
retirement systemor plan to which the
provi sions of part VIl of this chapter

apply.
(e) "Specified offense” neans:

* * *

6. The conmitting of any felony by a public
of ficer or enpl oyee who, willfully and with
intent to defraud the public or the public
agency for which the public officer or

enpl oyee acts or in which he or she is

enpl oyed of the right to receive the

fai thful performance of his or her duty as a
public officer or enployee, realizes or
obtains, or attenpts to realize or obtain, a
profit, gain, or advantage for hinself or
herself or for sonme other person through the
use or attenpted use of the power, rights,
privileges, duties, or position of his or

her public office or enploynent position.

(3) FORFEITURE.--Any public officer or
enpl oyee who is convicted of a specified

of fense commtted prior to retirenent, or
whose office or enploynent is term nated by
reason of his or her adm tted comm ssion,
aid, or abetnent of a specified offense,
shall forfeit all rights and benefits under
any public retirement system of which he or
she is a menber, except for the return of
his or her accunul ated contributions as of
the date of term nation.

(4) NOTICE. --

(a) The clerk of a court in which a
proceedi ng i nvolving a specified offense is
bei ng conducted against a public officer or
enpl oyee shall furnish notice of the



proceedi ng to the Conm ssion on Ethics.

Such notice is sufficient if it is in the
formof a copy of the indictnent,

i nformati on, or other document containing
the charges. 1In addition, if a verdict of
guilty is returned by a jury or by the court
trying the case without a jury, or a plea of
guilty or of nolo contendere is entered in
the court by the public officer or enployee,
the clerk shall furnish a copy thereof to

t he Comm ssion on Ethics.

(b) The Secretary of the Senate shal
furnish to the Conm ssion on Ethics notice
of any proceedi ng of inpeachnment being
conducted by the Senate. In addition, if
such trial results in conviction, the
Secretary of the Senate shall furnish notice
of the conviction to the conm ssion.

(c) The enployer of any nmenber whose office
or enploynment is term nated by reason of his
or her admtted conm ssion, aid, or abetnent
of a specified offense shall forward notice
thereof to the comm ssion.

(d) The Conmi ssion on Ethics shall forward
any notice and any ot her docunent received
by it pursuant to this subsection to the
governi ng body of the public retirenent
system of which the public officer or

enpl oyee is a nenber or from which the
public officer or enployee may be entitled
to receive a benefit. Wen called on by the
Comm ssion on Ethics, the Departnent of
Managenent Services shall assist the

comm ssion in identifying the appropriate
public retirenment system

(5) FORFEI TURE DETERM NATI ON. - -

(a) \Whenever the official or board
responsi bl e for paying benefits under a
public retirenment systemreceives notice
pursuant to subsection (4), or otherw se has
reason to believe that the rights and
privileges of any person under such system
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are required to be forfeited under this
section, such official or board shall give
noti ce and hold a hearing in accordance with
chapter 120 for the purpose of determ ning
whet her such rights and privil eges are
required to be forfeited. |If the officia

or board determ nes that such rights and
privileges are required to be forfeited, the
official or board shall order such rights
and privileges forfeited.

(b) Any order of forfeiture of retirenent
systemrights and privileges is appeal abl e
to the district court of appeal.

(c) The paynent of retirenment benefits
ordered forfeited, except paynents drawn
from nonenpl oyer contributions to the
retiree's account, shall be stayed pending

an appeal as to a felony conviction. |If
such conviction is reversed, no retirenment
benefits shall be forfeited. |f such

conviction is affirnmed, retirenent benefits
shall be forfeited as ordered in this
secti on.

(d) If any person's rights and privil eges
under a public retirenment systemare
forfeited pursuant to this section and that
person has received benefits fromthe system
in excess of his or her accunul at ed
contributions, such person shall pay back to
t he system the anmobunt of the benefits
received in excess of his or her accunul at ed
contributions. |If he or she fails to pay
back such ampunt, the official or board
responsi bl e for paying benefits pursuant to
the retirenent system or pension plan nay
bring an action in circuit court to recover
such anmount, plus court costs.

(6) FORFEI TURE NONEXCLUSI VE. - -

(a) The forfeiture of retirement rights and
privileges pursuant to this section is

suppl enental to any other forfeiture

requi renents provided by | aw.

11



(b) This section does not preclude or
otherwwse [imt the Conm ssion on Ethics in
conducti ng under authority of other |aw an
i ndependent investigation of a conpl aint
which it nmay receive against a public

of ficer or enployee involving a specified
of f ense.

17. As set forth in the plea agreenent, the facts under
whi ch the Petitioner was convicted clearly constitute a
"specificed offense” and subject the Petitioner's FRS retirenent
benefits to forfeiture.

18. As set forth in the plea agreenent, the Petitioner
smuggl ed illegal drugs into the jail for which he received a fee
and provided themto inmates. As a correctional officer, the
Petitioner was assigned the duty of supervising innates to
prevent illegal activity. The evidence establishes that the
Petitioner, through the neans of his enploynent as a
correctional officer, commtted a felony, and, in so doing,
deprived the agency by which he was enpl oyed of the right "to
receive the faithful performance of his or her duty as a public
of ficer or enployee" in exchange for nonetary gain.

19. The Petitioner asserts that the Respondent prematurely
suspended paynent of the benefits in this case because the
Petitioner's readi ng of Subsection 112.3173(5)(a), Florida

Statutes (2006), requires that a hearing be conducted prior to

suspensi on of paynents. The Petitioner now argues entitlenent,

12



at the very least, to paynent of sone type of interest on the
al l egedl y- prematurely unpaid benefit.

20. A reading of the statute does not support the
Petitioner's assertion. Had the Petitioner appealed his
convi ction, he would not have been entitled to paynent of
benefits during the appeals process. Subsection 112.3173(5)(c),
Florida Statutes (2006), provides that "[t] he paynent of
retirement benefits ordered forfeited . . . shall be stayed
pendi ng an appeal as to a felony conviction.” |If the conviction
had been vacated, the Respondent would have paid the benefits
stayed during the appeal.

21. It is unlikely that an adm nistrative hearing would be
conducted on an issue of retirenent benefit forfeiture while a
conviction was on appeal. It is illogical to assunme the
Legi sl ature i ntended that benefits would be paid during an
appeal , either of an underlying conviction or through the
adm ni strative hearing process.

22. In any case, the evidence here clearly supports the
forfeiture of benefits, and there is no provision for the
paynment of any kind of interest.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it is RECOMWENDED t hat the Respondent enter a final order
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stating that the Petitioner has forfeited his rights and benefits
under the Florida Retirenent System
DONE AND ENTERED this 7th day of February, 2007, in

Tal | ahassee, Leon County, Florida.

Witiae F. Quasiesannm

W LLI AM F. QUATTLEBAUM

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 7th day of February, 2007.

COPI ES FURNI SHED.

Ceoffrey M Christian, Esquire
Departnment of Managenent Services
4050 Espl anade Way, Suite 160

Tal | ahassee, Florida 32399-0950

Edward Gay, Esquire
1516 East Concord Street
Ol ando, Florida 32803

Sar abet h Snuggs, Director

Di vision of Retirenent

Depart ment of Managenment Services
Post O fice Box 9000

Tal | ahassee, Florida 32315-9000

14



John Brenneis, CGeneral Counsel
Departnent of Managenent Services
4050 Espl anade Way

Tal | ahassee, Florida 32399-0950

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.

15



